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Sweet, D.J.

Petitioner BSH Hausgerdte GMBH (“BSH” or the “Petitioner”)
has petitioned, pursuant to the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, June 6, 1958, 21

U.S.T. 2517, codified at 9 U.S.C. § 201 et seqg. (the “New York

Convention” or “Convention”), for an order confirming a foreign
arbitration award of a money judgment for BSH and against
Respondent Jak Kamhi (“Kamhi” or the “Respondent”) in the amount
of: (1) $544,230; (2) €1,900,487.13; and (3) interest on those
amounts under Article 4(a) of the Turkish Law No. 3095, at the
applicable rate, compounded annually, from February 7, 2017,
until full and final settlement of the award (the “Final

Award”). See Am. Pet. 5, Dkt. No. 20.

Based upon the conclusions set forth below, the petition is

granted, and the Final Award is confirmed.

Prior Proceedings

Background on the relationship of the parties, the parties’
arbitration agreements, the foreign arbitration process before a
panel of three arbitrators (the “Arbitral Tribunal”), and the

Final Award were set forth in the Court’s October 18, 2017,
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(1i) BSH caused the breach of the DA (the “Breach Claim”); on
August 11, 2015, after briefings, an initial denial, and a
renewed motion for bifurcation, the Arbitral Tribunal granted
the request. Declaration of Eric J. Przybylko dated September
14, 2017 (“Przybylko Decl.”), Exs. 2-3, 7, Dkt. No. 39. The
Arbitral Tribunal noted that, after resolving the question of
automatic termination, subsequent issues, “if any, will be
determined by the [Arbitral] Tribunal in consultation with the

Parties.” Id., Ex. 7 9 47.

On September 5 and 6, 2016, the Arbitral Tribunal conducted

hearings in Switzerland. Buell July 28 Decl., Ex. E 9 134.

On February 6, 2017, the Arbitral Tribunal issued its Final
Award, awarding BSH a money judgment against the Claimants in
the amount of: (1) $544,230; (2) €1,900,487.13; and (3) interest
on those amounts under Article 4(a) of the Turkish Law No. 3095,
at the applicable rate, compounded annually, from February 7,
2017 until full and final settlement of the award. See Buell
July 28 Decl., Ex. E 99 67-~142, 574-79 & sec. XVIII. Prior to
rendering its decision, the Arbitral Tribunal accepted briefing
on whether a second phase would be unnecessary if the claim
regarding automatic termination was rejected and, after

determining that the SPA-DB had not been terminated, found in
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its Final Award that “no issue remains to be determined in any
second phase of the proceedings” with regard to the Breach
Claim. Id., Ex. E 99 488, 492; see id. 99 457-59, 475-88, 510,

515.

On July 28, 2017, BSH filed the instant petition to

confirm, which was amended on August 3, 2017. Dkt. Nos. 1, 20.

On August 2, 2017, Petitioner moved to confirm an order of
attachment issued against Respondent’s real property located at
15 West 53rd Street, Apt. 32B, New York, New York 10019, which
was granted in the October 18 Opinion. See id., 2017 WL 4712226,

at *7.

Following the October 18 Opinion, the parties requested

oral argument on the instant petition, which was heard and

marked fully submitted on December 6, 2017.

Applicable Standard

“Arbitration awards are not self-enforcing, [and] they must
be given force and effect by being converted to judicial orders
by courts; these orders can confirm and/or vacate the award,

either in whole or in part.” Power Partners MasTec, LLC v.
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Respondent claims that the Arbitral Tribunal’s decision to
bifurcate the arbitration proceedings into two phases, but then
issue its Final Award without having a second phase, was a
fundamentally unfair “bait and switch.” Opp. Mem. 17. This

argument finds no support in the history of the arbitration.

Under Article V(1) (b), Respondent must demonstrate that
“[tlhe party against whom the award is invoked was not given
proper notice of the appointment of the arbitrator or of the
arbitration proceedings or was otherwise unable to present his
case.” Convention art. V(1) (b). As the Second Circuit has
stated, this provision “essentially sanctions the application of

the forum state’s standards of due process.” Mondis Tech. Ltd.

v. Wistron Corp., No. 15 Civ. 2340 (RA), 2016 WL 6534255, at *5

(S.D.N.Y. Nov. 3, 2016) (gquoting Iran Aircraft Indus. v. AvVCO

Corp., 980 F.2d 141, 145 (2d Cir. 1992)). The inguiry is
“limited to determining whether the procedure used was

fundamentally unfair([,]” Abu Dhabi Inv. Auth. v. Citigroup,

Inc., No. 12 Civ. 283 (GBD), 2013 WL 789642, at *7 (S.D.N.Y.

Mar. 4, 2013) (citing Tempo Shain Corp. v. Bertek, Inc., 120

F.3d 16, 20 (2d Cir. 1997)), aff’d, 557 F. RApp’x 66 (2d Cir.
2014), and ensuring that there was “the opportunity to be heard

‘at a meaningful time and in a meaningful manner.’” Iran

10
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Aircraft Indus., 980 F.2d at 145 (quoting Mathews v. Eldridge,

424 U.S. 319, 333 (1976)).

Two elements of the underlying arbitration are clear,
although neither amount to fundamental procedural unfairness.
First, it is clear that Respondent did not at the time—and does
not today-believe that resolution of the Automatic Termination
Claim would resolve the Breach Claim. However, the Arbitral
Tribunal provided opportunity to brief on the question of the
interdependence between the two claims both prior to the
decision to bifurcate and afterward. See Przybylko Decl. Ex. 4,
99 35, 39, Ex. 7 99 26-32; Buell July 28 Decl. Ex. E 99 457-71.
At that time, Respondent’s briefings indicated that he

recognized that there was only “a possible second phase” of the

arbitration. Przybylko Decl. Ex. 9 1 223 (emphasis in original);
id. T 203. Moreover, despite Respondent’s current claim of
confusion by the Arbitral Tribunal’s decisions, the Arbitral
Tribunal’s decision at the time of bifurcation that “the issues

to be determined in any Second Phase will be determined by the

Tribunal in consultation with the Parties” can only reasonably
be interpreted to mean that a second phase, and any issues to be

determined therein, were not a certainty. Id. Ex. 7 4 54(c).

11
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Second, it is clear that the Arbitral Tribunal, having
reviewed Respondent’s submissions, determined that there was no
breach of the SPA-DB, that the Breach Claim was related to the
first phase’s Automatic Termination Claim, and that,
consequently, the Breach Claim was moot. See Buell July 28 Decl.
Ex. E {9 489-515. That Respondent still does not agree with the
Arbitral Tribunal’s decision does not mean he was deprived a

fair opportunity to present his case. See Am. Univ. of Antigua

Coll. of Med. v. Leeward Const. Co., No. 14 Civ. 8410 (DLC),

2015 WL 1958971, at *4 (S.D.N.Y. May 1, 2015) (rejecting Article
V(1) (b) argument because the “Tribunal concluded that [the
plaintiff] ‘formulated its counterclaim such that it includes a
claim of unjust enrichment . . . and the Parties’ subseqguent
oral and written submissions have addressed this unjust

enrichment claim.’”), aff’d sub nom. Am. Univ. of Antigua-

College of Med. v. Leeward Constr. Co., Ltd., 653 F. App’x 48

(2d Cir. 2016); Agrera Investments Ltd. v. Palant, No. 13 Civ.

8721 (KPF), 2014 WL 4958075, at *3 (S.D.N.Y. Oct. 3, 2014)
(finding “a colorable basis exists to support the Final Award:
the Tribunal reviewed submissions from both sides, allowed
document discovery, conducted a hearing during which witnesses

testified, considered post-trial briefing from both sides, and

12
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ultimately issued a reasoned decision that weighed both parties’

positions).?

b. Joint and Several Liability Does Not Make the Final Award
Unenforceable Under Article V(1) (d)

Respondent next contends that Article V(1) (d), which
requires a court to evaluate the arbitral procedure and law,
makes the Final Award unenforceable. The Final Award held that:
“As the unsuccessful Party, Claimants should bear the entirety
of the costs of these proceedings . . . .” Buell July 28 Decl.
Ex. E I 530. Respondent avers that, as the Final Award does not
state that Claimants are to be held joint and severally liable,
to find such by confirming the Final Award as proposed by
Petitioner would require making a presumption about the Final
Award’s language contrary to the laws governing the arbitration.

See Opp. Mem. 12-15. This argument is unavailing.

L Respondent compares his situation to that of the claimant
in Iran Aircraft Indus. v. Avco Corp., but such comparison is
unwarranted. There, an arbitrator’s final award rejected a
party’s claim because certain documents had not been introduced
at the arbitration, even though the arbitrator had previously
advised that party not to provide those very documents. See id.,
980 F.2d at 143-44. Here, the Arbitral Tribunal provided clear
opportunity to argue whether the Breach Claim could survive the
first phase and the parties’ briefings support the conclusion
that there was general understanding that a second phase was
only a possibility.

13
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tribunals the discretion to decide procedural issues not
otherwise agreed upon by the parties. See Declaration of
Nathalie Voser dated October 12, 2017 (“Woser Decl.”) 99 12-13,

16, Dkt. No. 57.

The question, therefore, is whether finding joint and
several liability presumed from the text of the Final Award
violates the procedural rules outlined above and under which the
parties agreed to arbitrate. It does not. In its Final Award
opinion, the Arbitral Tribunal referred to the Claimants
together as one single “Party,” Buell July 28 Decl., Ex. E
9 530, which “jointly submitted their Statement of Claim” along
with evidence and briefing throughout the proceeding, id. { 87;

see also id. 99 %0-96-97, 101, 105, 107-08, 111-23, 128(i),

134(i), 1365-40, 143-47, 543-44. The Final Award is grafted onto
the underlying procedural law, which supports joint and several
liability. When making their decision, the ICC Rules permitted
the Arbitral Tribunal to decide which parties should bear costs
or in what proportion, so electing not to apportion the Final
Award out between the Claimants and instead referring to them as
a single “Party” demonstrates a decision not to apportion—in
other words, to create joint and several liability. See ICC
Rules art. 38(4); Voser Decl. 9 30. At the same time, the Swiss

PILA was silent on the issue of Jjoint and several liability, and

16
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(rejecting Article V(1) (d) argument when petitioner seeking to
vacate award did not show that “arbitration procedure deviated
from the terms of the parties’ agreement”). More is not needed

to require the Final Award’s confirmation

c. Respondent’s Standalone Ambiguity Argument Fails

Finally, separate but related to his Article V(1) (d)
argument, Respondent contends that the Final Award is so
ambiguous with regard to the apportionment of costs that it is
impossible to enforce. Opp. Mem. 10-12. Respondent predicates
his argument not on particular Article V’s provisions but rather
language from authorities within the Second Circuit that hold
that if the award is “ambiguous . . . the court should remand to

the arbitrator for further findings.” Alcatel Space, S.A. V.

Loral Space & Commc’ns Ltd., No. 02 Civ. 2674 (SAS), 2002 WL

1391819, at *4 (S.D.N.Y. June 25, 2002) (collecting cases); see

Telenor Mobile Commc’ns AS v. Storm LLC, 351 F. App’x 467, 469

(2d Cir. 2009) (“[Rlemand to an arbitration panel for
clarification may be appropriate where an award is so ambiguous
that a court 1s unable to discern how to enforce it.”); Ottley

v. Schwartzberg, 819 F.2d 373, 376 (2d Cir. 1987) (internal

quotation marks omitted) (“Indefinite, incomplete, or ambiguous

awards are remanded so that the court will know exactly what it

18
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Conclusion

A “barely colorable justification” exists to justify the
award sought, and Respondent has not met his “heavy” burden to
avoid confirmation. Albtelecom, 2017 WL 2364365, at *4
(citations omitted). Accordingly, based upon the conclusions set
forth above, the petition is granted, and the Final Award is

confirmed.

The parties are instructed to confer and submit judgment on

notice.

It is so ordered.

New York, NY
March [~ , 2018 OB T W. SWEET
U S.D.J.
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